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ORDER

PER SAKTIJIT DEY, JM

This is an appeal by the revenue against order dated 18.10.2019 of

learned Commissioner of Income Tax (Appeals)-44, Mumbai for the assessment

year 2013-14.

2. When the appeal was taken up for hearing, no one was present on behalf
of the assessee. Accordingly, we proceed to dispose of the appeal ex-parte qua

the assessee after hearing the learned Departmental Representative and based

on materials on record.
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3. The dispute in the present appeal is confined to deletion of disallowance
made under section 43B of the Income Tax Act, 1961 towards service tax
liability.

4. Briefly the facts are, the assessee is an individual and engaged in the
business of civil contractor. For the impugned assessment year, assessee filed
his return of income on 30.09.2013, declaring total income of Rs.
2,76,71,110/-. In course of assessment proceedings, while verifying the tax
audit report, the assessing officer (AO) noticed that the assessee has shown
statutory liability of Rs. 6,84,13,241/- in the balance sheet. While verifying the
break-up of such liability, he found that an amount of Rs. 2,51,49,263/- is
towards service tax payable for financial year 2012-13. Being of the view that
since the service tax liability was not paid prior to the due date of filing of
return of income, the AO disallowed under section 43B of the Act. Assessee
contested the aforesaid disallowance before the First Appellate Authority. After
considering the submissions of the assessee, learned Commissioner (Appeals)
deleted the disallowance.

5. We have heard learned Departmental Representative and perused the
materials on record. It is observed from the impugned order of learned
Commissioner (Appeals), while deciding the identical issue arising in assessee’s
own case in assessment year 2009-10, the Tribunal in ITA No.
1764/Mum/2014 dated 13.06.2017 has deleted the disallowance made under
section 43B of the Act on account of non-payment of service tax liability. While
doing so, the Tribunal observed that section 43B would not be applicable to

service tax liability as service tax is collected on behalf of Government paid to
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Government account. Therefore, the service provider is merely acting as the
agent of the Government and is not entitled to deduction on account of service
tax. It is observed, following the aforesaid decision in assessee’s own case,
learned Commissioner (Appeals) has also deleted similar disallowance in
assessment year 2012-13. Facts being identical respectfully following the
decision of the Tribunal in assessee’s own case as referred to above, we uphold
the order of learned Commissioner (Appeals) on the issue. Ground raised is
dismissed.

6. In the result, appeal is dismissed.

Order pronounced in the open court on 27th September, 2021.
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